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application for compensation by a vet-
eran entitled to retirement pay con-
stitutes such a waiver.

(Authority: 38 U.S.C. 5305)

(d) Pension—(1) Improved pension. A
person specified in paragraph (a) of this
section may receive improved pension
and retirement pay concurrently with-
out having to waive any portion of the
person’s retirement pay. In deter-
mining entitlement to improved pen-
sion, retirement pay shall be treated in
the same manner as countable income
from other sources.

(2) Old-law and section 306 pension. A
person specified in paragraph (a) of this
section may not receive old-law or sec-
tion 306 pension and retirement pay
concurrently without waiver of retire-
ment pay as provided in paragraph (c)
of this section concerning compensa-
tion.

(Authority: 38 U.S.C. 5304(a))

CROSS REFERENCE: Concurrent benefits and
elections; general. See §3.700.

[29 FR 12260, Aug. 27, 1964, and 36 FR 5341,
Mar. 20, 1971, as amended at 41 FR 53797, Dec.
9, 1976; 46 FR 47543, Sept. 29, 1981]

§3.751 Statutory awards; retired serv-
ice personnel.

Retired Regular and Reserve officers
and enlisted personnel are not entitled
to statutory awards of disability com-
pensation from the Department of Vet-
erans Affairs in addition to their re-
tirement pay. However, under §3.750(c),
eligible persons may waive an amount
equal to the basic disability compensa-
tion and any statutory award other-
wise payable by the Department of
Veterans Affairs.

[41 FR 53797, Dec. 9, 1976]
§3.752 [Reserved]

§3.753 Public Health Service.

Disability compensation may be paid
concurrently with retirement pay to an
officer of the commissioned corps of
the Public Health Service, who was re-
ceiving disability compensation on De-
cember 31, 1956, as follows:

(a) An officer who incurred a dis-
ability before July 29, 1945, but retired
for nondisability purposes prior to such
date.

§3.800

(b) An officer who incurred a dis-
ability before July 29, 1945, but retired
for nondisability purposes between
July 4, 1952, and December 31, 1956.

(¢) An officer who incurred a dis-
ability between July 29, 1945, and July
3, 1952, but retired for nondisability
purposes between July 4, 1952, and De-
cember 31, 1956.

[26 FR 1604, Feb. 24, 1961]

§3.754 Emergency officers’ retirement
pay.

A retired emergency officer of World
War 1 has basic eligibility to retire-
ment pay by the Department of Vet-
erans Affairs under Pub. L. 87-875 (sec.
11(b), Pub. L. 85-857) from date of filing
application therefor after October 24,
1962, if the following requirements are
met:

(a) Emergency officers’ retirement
pay would have been granted under
Pub. L. 506, 70th Congress (Act of May
24, 1928) if application therefor had
been filed before May 25, 1929.

(b) Such retirement pay would have
continued to be payable under section
10 of Pub. L. 2, 73d Congress, or under
section 1 of Pub. L. 743, 76th Congress.

(c) The monthly rate of retirement
pay at any time between May 24, 1928
and May 24, 1929, inclusive, would have
been lower than the monthly rate of
disability compensation payable to the
retired emergency officer.

CROSS REFERENCE: Emergency officers’ re-
tirement pay. See §3.953(b).

[28 FR 72, Jan. 3, 1963]
SPECIAL BENEFITS

§3.800 Disability or death due to hos-
pitalization, etc.

(a) Where disease, injury, death or
the aggravation of an existing disease
or injury occurs as a result of having
submitted to an examination, medical
or surgical treatment, hospitalization
or the pursuit of a course of vocational
rehabilitation under any law adminis-
tered by the Department of Veterans
Affairs and not the result of his (or
her) own willful misconduct, disability
or death compensation, or dependency
and indemnity compensation will be
awarded for such disease, injury, aggra-
vation, or death as if such condition
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§3.801

were service connected. The com-
mencing date of benefits is subject to
the provisions of §3.400(i).

(Authority: 38 U.S.C. 1151)

(1) Benefits under paragraph (a) of
this section will be in lieu of any bene-
fits the veteran may be entitled to re-
ceive under the Federal Employees’
Compensation Act inasmuch as concur-
rent payments are prohibited. (See
§3.708.)

(2) Where any person is awarded a
judgment on or after December 1, 1962,
against the United States in a civil ac-
tion brought pursuant to 28 U.S.C.
1346(b), or enters into a settlement or
compromise on or after December 1,
1962, under 28 U.S.C. 2672 or 2677, by
reason of a disability, aggravation or
death within the purview of this sec-
tion, no compensation or dependency
and indemnity compensation shall be
paid to such person for any month be-
ginning after the date such judgment,
settlement, or compromise on account
of such disability, aggravation, or
death becomes final until the total
amount of benefits which would be paid
except for this provision equals the
total amount included in such judg-
ment, settlement, or compromise. The
provisions of this paragraph do not
apply, however, to any portion of such
compensation or dependency and in-
demnity compensation payable for any
period preceding the end of the month
in which such judgment, settlement or
compromise becomes final.

(Authority: 38 U.S.C. 501)

(3) If an administrative award was
made or a settlement or compromise
became final before December 1, 1962,
compensation or dependency and in-
demnity compensation may not be au-
thorized for any period after such
award settlement, or compromise
whether before or after December 1,
1962. There is no bar to payment of
compensation or dependency and in-
demnity compensation and no set-off
because of a judgment which became
final before December 1, 1962, unless
specified in the terms of the judgment.

(b)(1) If death occurred prior to Janu-
ary 1, 1957, the benefit payable will be
death compensation. See §§3.5(b)(2) and

38 CFR Ch. | (7-1-03 Edition)

3.702 as to right of election to depend-
ency and indemnity compensation.

(2) If death occurs on or after Janu-
ary 1, 1957, the benefit payable will be
dependency and indemnity compensa-
tion.

CROSs REFERENCES: Claims; injury due to

hospital treatment, etc. See §3.154. Effective
dates; disability or death due to hospitaliza-
tion, etc. See §3.400(i).
[26 FR 1604, Feb. 24, 1961, as amended at 27
FR 11892, Dec. 1, 1962; 29 FR 16252, Dec. 4,
1964; 39 FR 34532, Sept. 26, 1974; 53 FR 23237,
June 21, 1988; 64 FR 1132, Jan. 8, 1999]

§3.801 Special acts.

(a) General. A special act is one au-
thorizing the payment of benefits to a
particular person or persons. If a bene-
ficiary in a special act has no claim be-
fore the Department of Veterans Af-
fairs, a formal applicaton must be filed
before benefits may be awarded.

(b) Limitations. Where the rate, com-
mencement, and duration are fixed by
a special act, they are not subject to be
varied by the provisions and limita-
tions of the public laws, but where not
fixed, the rate and continuance of the
benefit is subject to variance in accord-
ance with the public laws.

(c) Provisions of act. (1) When pension
or compensation is granted by a special
act, which fixes the rate and com-
mencement, the rate thereunder can-
not be increased nor can any other pen-
sion or compensation be paid in the ab-
sence of the payee’s election, unless
the special act expressly states that
the benefit granted thereby is in addi-
tion to the benefit which the person is
entitled to receive under any public
law.

(2) If a special act corrects the nature
of separation from military service and
does not grant pension or compensa-
tion directly, the claimant acquries a
status so that he or she may apply for
and be allowed benefits. The claimant,
then, is placed in the same position he
or she would have been if originally re-
leased under conditions other than dis-
honorable.

(d) Service. A special act of Congress,
reciting that a person is considered to
have been mustered into the service on
a named date and honorably discharged
on a subsequently named date, is suffi-
cient regardless of whether the service
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